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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

JACOBS, Judge: |In these consolidated cases,! respondent
determ ned the follow ng deficiencies and additions to tax with

respect to petitioner’s Federal incone taxes for years 2002-05:

These cases were consolidated by Order dated Jan. 5, 2009.



-2 -

Additions to Tax

Year Tax Sec. 6651(a)(1) Sec. 6651(a)(2) Sec. 6654
2002 $2,625.00 $590. 63 $656. 25 $87. 73
2003 9, 825. 60 1,698. 44 1, 698. 44 190. 92
2004 8, 007. 00 1,801.58 1,321.16 232. 38
2005 6, 459. 00 1, 453. 28 259. 05 678. 20

The issues for decision are: (1) Wuether respondent
correctly determned petitioner’s inconme for years 2002-05, (2)
the anounts, if any, of business expenses (autonpbile m|l eage
expenses and unrei nbursed neal expenses) petitioner nay deduct
for years 2002-04, and (3) whether petitioner is liable for
additions to tax under sections 6651(a)(1l) and (2) and 6654 for
years 2002-05.

Unl ess otherw se indicated, all section references are to
the Internal Revenue Code in effect for the years in issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedur e.

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The stipulation of facts and attached exhibits are incorporated
herein by this reference.

Petitioner resided in Connecticut at the tinme the petitions
in these consolidated cases were fil ed.

Petitioner failed to file tax returns for 2002-05.
Consequently, pursuant to the provisions of section 6020(b),

respondent prepared substitutes for returns for petitioner for
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each of these years that were based on information provided by

third-party payors, as foll ows:

2002
Payor Form Anpbunt
Servco Q| W 2 $6, 340
Servco Q| W 2 16, 167
WIlliamJ. Loosenore, Jr. 1099-M SC 2,097
2003
Payor Form Anpbunt
Servco Q| W 2 $11, 699
St. of Conn. Dept. 1099-G 115, 483
of Labor
Safe-Way Pil ot Car Service 1099-M SC 11, 203
Servco Ol Sec. 401(k) Plan 1099-R 11, 386
2004
Payor Form Anpunt
Standard G| of Conn. W 2 $36, 848
St. of Conn. Dept. 1099-G 13, 093
of Labor
Safe-Way Pil ot Car Service 1099-M SC 8,764
2005
Payor Form Anpbunt
Standard G| of Conn. W 2 $47, 357

These paynents were for unenpl oynent conpensati on.
Petiti oner worked for Servco G| and Standard G| of
Connecticut as a truck driver. In addition, he worked for

WIlliamJ. Loosenore, Jr., and Safe-Way Pilot Car Service (Safe-
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Way)2 as a pilot vehicle escort for wi de and/or oversize | oad
trucks. In performng this task he used his own autonobile. The
busi ness | ogs provided by WlliamJ. Loosenore, Jr., show the
nunber of mles petitioner drove his autonobile as a pil ot

vehicle escort to be as foll ows:

Year M1 es
2002 2,206
2003 11, 702
2004 7, 937

Petitioner received income of $38,727 in 2001 from Servco
GOl; he failed to file a return for that year. The record does
not indi cate whet her respondent prepared a substitute for return
for petitioner for 2001.
OPI NI ON

A Respondent’s Determ nation of Petitioner’'s |Incone for
Years 2002-05

As a general rule, the Comm ssioner’s determnations in the

notice of deficiency are presuned correct, and the taxpayer bears

t he burden of proving error.® Rule 142(a); Wlch v. Helvering,
290 U. S. 111, 115 (1933). The Comm ssioner has the burden of

produci ng evi dence appropriate to i npose a rel evant penalty,

2WIlliamJ. Loosenore, Jr., was the owner of Safe-Way Pil ot
Car Servi ce.

3Sec. 7491(a)(1) (which shifts the burden of proof to
respondent) does not apply in the instant case because petitioner
did not introduce credi ble evidence or conply with the
substantiati on and record keeping requirenents of sec.
7491(a) (2).
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addition to tax, or additional anmpbunt. Sec. 7491(c); _Hi gbee v.

Conm ssioner, 116 T.C 438, 446 (2001).

The parties stipulated that during years 2002-05 petitioner
recei ved paynents from Servco G|, the Servco Ol Section 401(k)
pl an, Standard Q1 of Connecticut, WIlliamJ. Loosenore, Jr.,
Safe-\Way, and the State of Connecticut Departnent of Labor.
Petitioner, however, denies the accuracy of the amounts set forth
on the Fornmse W2, Wage and Tax Statenent, 1099-M SC,

M scel | eneous I nconme, 1099-R, Distributions From Pensions,
Annuities, Retirenment, or Profit-Sharing Plans, |RAs, |Insurance
Contracts, etc., and 1099-G Certain Governnent Paynents,

provi ded to respondent.

Section 6020(b) provides that when preparing a substitute
for return, the Secretary shall nmake such return fromhis own
know edge and from such other information as he can obtain
t hrough testinony or otherwi se. Respondent may rely on Forns W
2, 1099-M SC, 1099-R, and 1099-G fromthird-party payors when

determning a taxpayer’'s tax liability. See, e.g., Cabirac v.

Comm ssioner, 120 T.C 163, 167 (2003); Spurlock v. Conmm ssioner,

T.C. Meno. 2003-124. However, if in a court proceeding a

t axpayer asserts a reasonable dispute with respect to any item of
i ncone reported on an information return filed with the
Secretary, and if the taxpayer has fully cooperated with the

Secretary, the Secretary has the burden of produci ng reasonabl e
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and probative information concerning the deficiency in addition
to such information return. See sec. 6201(d).

Petitioner admts that he does not know the anount of incone
he received fromhis enployers even as he denies the accuracy of
the information returns provided to respondent. W do not find
petitioner’s assertion sufficient to constitute a “reasonabl e
di spute” as referred to in section 6201(d). See Wite V.

Commi ssioner, T.C Meno. 1997-459. Thus, respondent’s inconme

determnations for all years in issue enjoy a presunption of
correctness, and consequently we sustain respondent’s incone
determ nati ons.

B. Petitioner’s Busi ness Expense Deductions for 2002-04

Petitioner argues that respondent’s deficiency
determ nations are incorrect because they do not take into
account m | eage deductions and deductions for unreinbursed neal
expenses arising frompetitioner’s work as a pilot vehicle escort
for Safe-Way and WIlliamJ. Loosenore, Jr. At trial petitioner
i ntroduced a docunent he had prepared in connection with the
trial of these cases which indicated petitioner (1) drove 5,002
mles and worked 20 days in 2002, (2) drove 24,040 mles and
wor ked 85 days in 2003, and (3) drove 16,472 mles and worked 60

days in 2004.4 Petitioner asserts that he is entitled to a

“The docunent states that “all nunbers are approxi mate due
to the inability [of petitioner] to verify accuracy.”
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deduction equal to the standard m|age rate all owed by the
I nt ernal Revenue Service (IRS) and a deduction equal to the IRS
per diem all owance for neals for each day he drove his autonobile
as a pilot vehicle escort.

Deductions are a matter of |legislative grace and are

al l owabl e only as specifically provided by statute. See | NDOPCO

Inc. v. Conm ssioner, 503 U S. 79, 84 (1992); Joseph v.

Commi ssioner, T.C Menp. 2005-169. Taxpayers bear the burden of

proving that they are entitled to any deductions clainmed. New

Colonial Ice Co. v. Helvering, 292 U S. 435, 440 (1934); Singh v.

Conmi ssioner, T.C. Meno. 2009-36.

Because autonobiles are “listed property” as defined in
section 280F(d)(4)(A), autonobile expenses otherw se deductible
are not allowed unless the taxpayer neets strict substantiation

requi renents. See sec. 274(d); Larson v. Conmm ssioner, T.C

Meno. 2008-187. Specifically, the taxpayer nust substantiate the
cl ai mred aut onobi | e expenses by adequate records or other
corroborating evidence show ng the anount of the expense, the
time and place of the autonpbile’s use, and the business purpose

of its use. See sec. 274(d); Sanford v. Conm ssioner, 50 T.C.

823, 827-828 (1968), affd. per curiam412 F.2d 201 (2d Cr
1969) .
To satisfy the adequate records requirenment of section

274(d), a taxpayer nust maintain records and docunentary evi dence
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that in conbination are sufficient to establish each el enent of
an expenditure or use. Sec. 1.274-5T(c)(2), Tenporary | ncone Tax
Regs., 50 Fed. Reg. 46017 (Nov. 6, 1985). Although a

cont enporaneous |l og is not required, “corroborative evidence to
support a taxpayer’s reconstruction ‘of the elenents * * * of the
expenditure or use nust have a high degree of probative value to

el evate such statenent’ to the level of credibility of a

cont enpor aneous record.” Larson v. Conm ssioner, supra (quoting
section 1.274-5T(c)(1), Tenporary Incone Tax Regs., 50 Fed. Reg.
46016 (Nov. 6, 1985)).

In the absence of adequate records to substantiate each
el enrent of an expense, a taxpayer nmay alternatively establish an
el emrent by “his own statenent, whether witten or oral,
containing specific information in detail as to such el enent”,
and by “other corroborative evidence sufficient to establish such
element.” Sec. 1.274-5T(c)(3), Tenporary Incone Tax Regs., 50
Fed. Reg. 46014 (Nov. 6, 1985).

The Court may not approximate a taxpayer’s m | eage claim
Section 1.274-5T(a), Tenporary Incone Tax Regs., 50 Fed. Reg.
46014 (Nov. 6, 1985), states that the substantiation requirenents
of section 274(d) supersede the doctrine founded in Cohan v.

Comm ssi oner, 39 F.2d 540, 543-544 (2d G r. 1930), which

otherwi se permts the Court to approximte a taxpayer’s claimto

an al |l owabl e expense in cases where the evidence indicates a
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t axpayer incurred deductible travel expenses but the exact anount
coul d not be determ ned. WMbreover, section 1.274-5T(a),
Tenporary I ncone Tax Regs., supra, states that section 274(d)
“contenpl ates that no deduction or credit shall be allowed a

t axpayer on the basis of such approxi mati ons or unsupported
testinmony of the taxpayer.”

Before trial petitioner did not provide respondent with any
docunents, records, or information to substantiate any item zed
deducti ons and/ or busi ness-rel ated expenses to which he may be
entitled for 2002-05. And at trial petitioner admtted that the
docunent he introduced contai ned approxi nate m | eage for 2002-04
and was not a contenporaneous |log of his Safe-Way m | eage but
rather was generated in preparation for trial. W found this
docunent lacking in probative value and credibility.

By way of contrast, petitioner’s enployer, Safe-Wy,
provi ded cont enporaneous records relating to petitioner’s
enpl oynent as a pilot vehicle driver during 2002-04. These
records were created and mai ntained by Safe-Way in its regul ar
course of business.

We judge Safe-Way’'s records to be of sufficient probative
value to satisfy the substantiation requirenents of section
274(d). Therefore, using these records, we hold that petitioner

is entitled to a deduction for mleage as foll ows:



Year M1 es
2002 2,206
2003 11, 702
2004 7, 937

Section 1.274-5(g)(1), Income Tax Regs., provides that the
Comm ssioner may prescribe (in pronouncenents of general
applicability) a standard m | eage rate that a taxpayer nay use to
determ ne a deduction with respect to the business use of a
passenger autonobile. Such rate is set forth in a revenue
procedure published by the IRS each year. For 2002 the rate is
36.5 cents per mle;® for 2003 the rate is 36 cents per mle;®
and for 2004 the rate is 37.5 cents per mle.’

Petitioner also clains entitlement to a deduction for
unr ei nbursed nmeal expenses incurred while driving his autonobile
as a pilot vehicle escort. Cenerally, in order to claima
deducti on under section 162(a)(2), a taxpayer nust substantiate
t he anobunt of the expense clained. See sec. 1.162-17, |ncone Tax
Regs. However, section 1.274-5(g)(1), Income Tax Regs., provides
that the Conm ssioner may prescribe (in pronouncenents of general
applicability) rules under which standard all owances for certain
expenses wll, if such expenses are in accord wth reasonable

busi ness practice, be regarded as equival ent to substantiation by

SRev. Proc. 2001-54, sec. 5.01, 2001-2 C.B. 530, 531.
Rev. Proc. 2002-61, sec. 5.01, 2002-2 C.B. 616, 618.
'Rev. Proc. 2003-76, sec. 5.01, 2003-2 C. B. 924, 925.
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adequate records or other sufficient evidence. Section 1.274-
5(9)(2)(ii), Incone Tax Regs., 50 Fed. Reg. 46014, 46016 (Nov. 6,
1985), provides that such an all owance includes per di em expenses
(e.g., neals).

The Comm ssi oner yearly publishes revenue procedures that
provi de amounts that individuals may use, in lieu of actual
expenses, to conpute the anount all owable as a deduction for
ordi nary and necessary busi ness neal and incidental expenses paid
or incurred for travel away from honme. These anounts are deened
substanti ated for purposes of section 1.274-5T(b)(2) and (c),
Tenporary I ncone Tax Regs., 50 Fed. Reg. 46014, 46016 (Nov. 6,
1985), provided the individual substantiates the el enments of
time, place, and business purpose of the travel expense.® Thus,
pursuant to relevant revenue procedures, petitioner nust still
substantiate the tinme, place, and business purpose for his
cl ai mred away-from home expenses. Although petitioner listed the
approxi mate nunber of days he worked for Safe-Way on the docunent
he presented at trial, he did not provide any information
regarding the tinme, place or business purpose of the neals for

whi ch he clainms an all owance. Accordingly, petitioner has not

8The revenue procedures in effect for the years at issue
are: Rev. Proc. 2001-47, 2001-2 C.B. 332; Rev. Proc. 2002-63,
2002-2 C.B. 691; Rev. Proc. 2003-80, 2003-2 C. B. 1037; Rev. Proc.
2004- 60, 2004-2 C.B. 682.
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substanti ated his neal expenses, and thus he is not entitled to a
deduction for them?®
In sum petitioner may deduct his m | eage expenses for 2002-
04, as determ ned supra. |In all other respects, respondent’s
i ncone tax determ nations for the years at issue are sustai ned.

C. Additions to Tax Under Sections 6651(a)(1) and (2) and
6654(a)

Respondent determ ned additions to tax under sections
6651(a) (1) and (2) and 6654(a) for 2002-05. Section 6651(a)(1)
i nposes an addition to tax for failure to file an incone tax
return by the tinme prescribed by | aw unl ess the taxpayer proves
that such failure is due to reasonable cause and not wllfu

neglect. See United States v. Boyle, 469 U S. 241, 245 (1985).

Petitioner did not file returns for 2002-05 by the tine

prescri bed by law. \Wen asked at trial whether he had reasonable
cause for not filing, petitioner replied: “Not within the
confines of this court, no.” W thus sustain respondent’s

inposition of the addition to tax under section 6651(a)(1).

°Petitioner stated that “just about all” of his trips for
Safe-Way were 1-day trips. It is well established that in order
to qualify for a neal expense deduction one nust be away from
home for a period normally requiring sleep or rest. Day trips do
not qualify for the sec. 162(a)(2) deduction. See United States
v. Correll, 389 U S. 299 (1967); Bissonnette v. Conm ssioner, 127
T.C. 124, 132-133 (2006). Thus even had petitioner substantiated
hi s nmeal expenses, he would not be entitled to a deduction as
away-f rom hone expenses.
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Section 6651(a)(2) inposes an addition to tax for failure to
pay the anount of tax shown on any return unless petitioner
proves that the failure is due to reasonable clause and not due
to willful neglect. Section 6651(a)(2) applies only in the case

of an ampbunt of tax shown on a return. Burr v. Conm ssioner,

T.C. Menpo. 2002-69, affd. 56 Fed. Appx. 150 (4th Cr. 2003).
Pursuant to section 6651(g)(2), a substitute for return prepared
under section 6020(b) is treated as a return filed by the

t axpayer for returns due after July 30, 1996 (determ ned w thout

regard to extensions).

Respondent prepared substitutes for returns for petitioner
for 2002-05. Petitioner did not pay the calculated liabilities
by the time prescribed by |aw, and when asked at the trial if he
had reasonabl e cause for not paying, petitioner replied: *Sane

answer, your Honor [as he gave to the question about his failure

to file].” Wen asked why should he not have to pay the tax and
penalties, petitioner replied: “lI’mtrying to avoid frivol ous

argunents, your Honor. 1'd like to take the Fifth Amendnent for
sonething like that.” W thus sustain respondent’s inposition of

the addition to tax under section 6651(a)(2).

Section 6654(a) inposes an addition to tax on individual
t axpayers who underpay their estimted incone tax. Respondent
asserts that petitioner is liable for the addition to tax for

2002-05. A taxpayer has an obligation to pay estimated tax for a
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particul ar year if he has a “required annual paynent” for that
year. Sec. 6654(d). A “required annual paynent” is generally
equal to the | esser of (1) 90 percent of the tax shown on the
individual’s return for that year (or if no returnis filed, 90
percent of his or her tax for the year), or (2) if the individual
filed a return for the i mredi ately precedi ng taxable year, 100
percent of the tax shown on that return. Sec. 6654(d)(1);

Wheel er v. Conm ssioner, 127 T.C. 200, 210-212 (2006), affd. 521

F.3d 1289 (10th G r. 2008); Brennan v. Conmm ssioner, T.C Meno.

2009-77. To show a required annual paynent for 2002, respondent
must show proof of petitioner’s failure to file a return for

2001. See \Wheeler v. Commi ssioner, supra at 210-212; Brennan V.

Conmi sSsi oner, supra.

To satisfy his burden of production under section 7491(c),
respondent introduced evidence show ng that petitioner was
required to file Federal income tax returns for 2002-05, that he
failed to file returns, and that after taking into account inconme
tax wthheld frompetitioner’s salary, he did not nake any other
tax paynents in the years at issue. Respondent al so established
that petitioner failed to file a return for 2001. W therefore
hol d that respondent has net his burden of production wth regard

to the additions to tax under section 6654(a).

Petitioner offered no evidence to refute respondent’s

evi dence. Nor has petitioner established a credible defense to
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respondent’s determination that petitioner is liable for the
section 6654 addition to tax. Consequently, respondent’s
inposition of the addition to tax under section 6654(a) for 2002-

05 i s sustai ned.

Al'l of petitioner’s argunents have been considered. To the
extent not discussed herein, we find themto be groundl ess and/ or

W thout nerit.

To reflect the foregoing,

Decisions will be entered

under Rul e 155.




